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Fiduciaries
This month Lawyer Monthly focuses on Fiduciary services and the issues surrounding it, by
speaking to Franza Giffen, an attorney at law licensed in the State of California, for Giffen
Fiduciary Service.
3OHDVHLQWURGXFH\RXUVHOI\RXUUROHDQG\RXUÀUP
At the outset of my law practice, I created Wills and
7UXVWVIRUFOLHQWVZKRWKHQFDOOHGPHÀIWHHQ\HDUVRU
VRODWHUDQGQHHGHGKHOSPDQDJLQJWKHLUÀQDQFHV
and personal health issues, particularly when they
had no family members to help. When I stepped in
to act as Successor Trustee and health care agent,
I found the hands-on approach more rewarding,
intimate and powerful in terms of making my clients’
lives work for them. Besides three assistants in the
RIÀFH , HPSOR\ VHYHUDO DWWRUQH\V FDUH PDQDJHUV
asset managers and other supportive personnel
ZKR DVVLVW LQ ÀGXFLDU\ WDVNV  0\ EXVLQHVV LV D VROH
SURSULHWRUVKLS,Q&DOLIRUQLDÀGXFLDULHVDUHOLPLWHGWR
the type of business structure under which they can
RSHUDWH  $ ÀGXFLDU\ FDQQRW EH LQFRUSRUDWHG DV
the primary responsibility rests on her shoulders and
are in her name, under her social security number
DQGEDQNLQJSURÀOHV$IHZÀGXFLDULHVKDYHIRUPHG
partnerships but they cannot accept appointments
under a partnership name only so they step in to
their cases as co-trustees or co-conservators.
+DYH WKHUH EHHQ DQ\ XSGDWHVQHZ ÀGXFLDU\
regulations in your jurisdiction?
California has been in the forefront in the US as far as
licensing and legislative protections for their clients,
the personnel they hire and the civil and criminal laws
which are put in place to avoid taking advantage
RI WKH HOGHUO\ DQG GLVDEOHG  6HH ZZZÀGXFLDU\
ca.gov, which sets forth information regarding the
legislation created in 2006 to create the California
)LGXFLDU\ /LFHQVLQJ %XUHDX  0RVW UHFHQWO\ D ODZ
was passed to ensure overtime pay and minimum
wages for caregivers, who are employed on a
regular basis to allow their incapacitated clients to
age in their own homes. (See Assembly Bill 241). I
employ many care givers who are provided by
agencies that conduct a background check and
pay the caregivers, billing the client for just one
monthly charge.
:KDWLIDQ\VSHFLÀFUHTXLUHPHQWVPXVWRQHKDYHWR
DFWDVDWUXVWHHLQ\RXUFRXQWU\UHJDUGLQJÀGXFLDU\
law?
0RVW VWDWHV LQ WKH 86 KDYH YHU\ VLPLODU WUXVW ODZV
Acting as a trustee most commonly falls to a relative
RU FKLOG RI WKH 7UXVWRU KRZHYHU ÀGXFLDULHV VWHS LQ
where there are no children or where the children
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are locked in a power struggle, suffer from mental
illness, or any number of reasons that suggest a
neutral party would be best to administer the trust.
Fiduciaries have a front row seat watching the
human drama of relationships unfold; the good, the
bad and the ugly! The California Fiduciary Licensing
Bureau referenced above sets out in detail the
VSHFLÀF UHTXLUHPHQWV IRU &DOLIRUQLD SURIHVVLRQDO
trustees. Family members acting as trustees usually
rely on their estate planner for directions and
guidance in administration.

of these cases can really break your heart, so for
ÀGXFLDULHVWKHLVVXHRIVHOIFDUHEHFRPHVLPSRUWDQW
Listening to our clients’ stories demands compassion
and empathy but also the establishment of
emotional and spiritual boundaries to keep from
over-identifying or taking sides against an irrational
or mentally ill family member. Neutrality and respect
must be present at all times. With most of our clients,
exceptional listening skills play an important role.

3OHDVH H[SDQG XSRQ KROGLQJ DQG PDQDJHPHQW
RI WKLUG SDUW\ GRFXPHQWV LQFOXGLQJ ERQGV  ,3
GRFXPHQWDWLRQ

As an attorney who has decided to focus her
SUDFWLFH H[FOXVLYHO\ RQ ÀGXFLDU\ VHUYLFHV , FDQ
honestly say that I love the profession and feel that
it has a very important impact on protecting and
DVVLVWLQJ WKRVH LQ QHHG  $V ZLWK PDQ\ ÀGXFLDULHV
between 10% and 20% of my cases are pro bono, as
those without funds are under-served in our society.
Interpersonal relationships are fascinating, spiritual,
challenging, and ultimately very rewarding in ways
WKDWKDYHQRWKLQJWRGRZLWKÀQDQFLDOUHPXQHUDWLRQ
Each of us has at least one aspect in common with
other humans. Discerning avenues to connect in a
conscious, intentional way to our clients and those
we meet in life can be of great assistance in the
evolution of our delicate species. LM

7KH ÀGXFLDU\ KDV FKDUJH RI WKH PRVW VHQVLWLYH
documents and information of her clients. This
PDQGDWHVVHFXUHRIÀFHVSDFHORFNHGFDELQHWVHWF
0DQDJLQJPLOOLRQVRIGROODUVFDUULHVDFRPPHQVXUDWH
responsibility. All bonds or negotiable paper are
kept off site in a safe deposit box.
+DV WKHUH EHHQ DQ LQFUHDVH LQ DVVHW PDQDJHPHQW
GXHWRWKHHFRQRPLFFOLPDWH"
As the “baby boomers” age in the US, cases of
HOGHU DEXVH ÀQDQFLDO SK\VLFDO DQG HPRWLRQDO
have been on the rise. This is due to the growth
LQ WKH UHWLUHH SRSXODWLRQ DV ZHOO DV WKH ÀQDQFLDO
FOLPDWH  &RQVHTXHQWO\ ÀGXFLDULHV DUH IDFHG
with an increasing demand to take over asset
management and care of their clients to protect
these vulnerable citizens. In some instances, this
is due to the dismal job market for middle-aged
children and relatives of the elders who have lost
their jobs and retirement savings due to the banking
disaster of 2008 and resultant economic failure.
7KH\ ORRN WR WKHLU SDUHQWV IRU ÀQDQFLDO VXSSRUW  ,Q
others, longevity plays a role and even if the elder is
fully capable, he or she may prefer to have another
WDNHRYHUWKHEXUGHQRIPDQDJLQJÀQDQFLDODIIDLUV
:KDW GR \RX IHHO ZHUH WKH WRS ÀGXFLDU\ FDVHV RI
2013?
The case of Huguette Clark, who died at age 104
after living in a New York hospital for decades, is still
under investigation with her attorney, doctor and
CPA the alleged defendants. The earlier lawsuit by
the heirs of Brooke Astor is another of the two recent
YHU\ KLJK QHW ZRUWK FDVHV RI HOGHU DEXVH  0DQ\

,VWKHUHDQ\WKLQJHOVH\RXZRXOGOLNHWRPHQWLRQ"
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